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Oct. 16, 1984.

Relator appealed from the Supreme Court, Appellate
Division, 99 A.D.2d 689, 471 N.Y.S.2d 731, which affirmed
order of the Supreme Court, Criminal Term, New York
County, Joan B. Carey, J, dismissing his writ of habeas
corpus. The Court of Appeals, Wachtler, J., held that: (1) writ
of habeas corpus could be used to claim violation of statute
pursuant to which if state is not ready for trial within certain
prescribed periods, a defendant who has been committed
to the custody of the sheriff must be released on bail or
his own recognizance, upon such conditions as may be just
and reasonable, and (2) State was ready for trial in 91 days
after relator was committed to custody of sheriff, exceeding
90-day period prescribed by statute and entitling relator to
release.

Reversed and remitted.

West Headnotes (4)

[1] Habeas Corpus
¢ Ball
Writ of habeas corpus could be used to claim
violation of statute, pursuant to which if state
is not ready for trial within certain prescribed
periods, adefendant who has been committed to
custody of sheriff must be released on bail or
on his own recognizance, upon such conditions
as may be just and reasonable, in that there is
no way to effectively appea an adverse ruling
under statute, so that departure from traditional

(2]

(3]

(4]

orderly proceedings, such as appeal, should be
permitted by reason of practicality and necessity.
McKinney's CPL § 30.30, subd. 2.

21 Cases that cite this headnote

Habeas Cor pus
o Bail

While habeas corpus generally will lie only
where defendant would become entitled to his
immediate release upon writ being sustained,
plain meaning of statute, pursuant to which
if state is not ready for trial within certain
prescribed periods, a defendant who has been
committed to the custody of sheriff must be
released on bail or on his own recognizance,
upon such conditions as may be just and
reasonable, is that a defendant's showing of
violation of that section will result in defendant's
release, either by fixing of bail at an amount
which defendant can post or by a release of
defendant on his own recognizance, and thus
habeas corpus relief would lie even though
violation of the statute alegedly did not lead to
“automatic release” of defendant. McKinney's
CPL §30.30, subd. 2.

15 Cases that cite this headnote

Habeas Corpus
o= Bail

Even if statute, pursuant to which if state is not
ready for trial within certain prescribed periods,
a defendant who has been committed to the
custody of the sheriff, must be released on bail or
on his own recognizance, upon such conditions
as may be just and reasonable, were viewed in
terms of requiring a bail review, habeas corpus
would still be proper in light of fact that writ may
be used to challenge wrongful denia of bail or
excessive bail. McKinney's CPL § 30.30, subd.
2.

10 Cases that cite this headnote

Criminal Law
= Relief; Dismissal or Discharge
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Since of the 207 days which elapsed between
commencement of relator's “commitment to
the custody of the sheriff” and his filing of
the speedy trial motion, only 114 days were
excludable on account of pretrial motions made
by him and relator conceded that an additional
two-day period was excludable, thereby making
total number of excludable days 116, state was
ready for trial in 91 days, exceeding 90-day
period prescribed by statute and entitling relator
to release. McKinney's CPL § 30.30, subd. 2.

Cases that cite this headnote

Attorneysand Law Firms

*122 ***720 **147 Stephen D. Chakwin, Jr., Brooklyn,
for appellant.

Raobert M. Morgenthau, Dist. Atty., New York City (Robert
M. Pitler and Ronald G. Blum, New Y ork City, of counsel),
for respondent.

*123 OPINION OF THE COURT
WACHTLER, Judge.

The relator has petitioned for a writ of habeas corpus based
on his alleged unlawful detention in violation of CPL 30.30
(subd. 2, par. [a] ), which setsforth one of the time limitations
of the “speedy trial” statute. The questions on this appeal
are whether a writ of habeas corpus may be used to claim
a violation of CPL 30.30 (subd. 2) and, if so, whether the
relator's detention is in violation of that provision. The tria
court dismissed the writ, finding that the People were not in
violation of any of the time limitations in CPL 30.30. The
Appellate Division affirmed, without opinion, and the relator
has appealed. 99 A.D.2d 689, 471 N.Y.S.2d 731.

Relator William Ford was arrested in New York City on
March 9, 1983. On March 10, 1983 a felony complaint was
filed with the Criminal Court charging him with burglary in
the first degree and three criminal possession offenses. He
was arraigned on the complaint on the following day. Being
unable to post the bail fixed he remained and still remainsin
custody awaiting trial.

On March 25, 1983 an indictment was filed charging Ford
with burglary in the second degree and two charges of
criminal possession. He was arraigned on the indictment on
April 8, 1983, and the case was adjourned for his omnibus
motion. The trial court decided the omnibus motion on May
20, 1983.

On June 2, 1983, Ford moved to dismiss the indictment based
on CPL 190.50 alleging that he had been denied the right to
testify before the Grand Jury. Before a decision was rendered
on this motion, Ford moved, on July 29, 1983, to dismissthe
first count of the indictment (the burglary count) as facially
defective since it failed to allege that the unlawful entry into
the dwelling was with the intent to commit a crime therein.

*124 On August 12, 1983 the trial court denied the June
2 motion to dismiss the indictment. On August 16, 1983
the court, with the consent of the People, dismissed the first
count of the indictment as facially defective, and granted the
Peopl€'s application to resubmit the charges to a Grand Jury.
A superseding indictment was voted on August 19, 1983, and
Ford wasarraigned on thisindictment on September 30, 1983.
On October 4, 1983 Ford moved to dismiss the indictment
pursuant to CPL 30.30 (subd. 1), or, in the aternative to
be released from custody pursuant to CPL 30.30 (subd. 2).
On November 22, 1983 the trial court oraly denied his
motion and the People then stated that they were ready for
trial. The tria court's written decision found that of the 207
days which had elapsed between the commencement of the
criminal action against Ford and his filing the speedy trial
motion on October 4, 1983, 128 days were excludable under
CPL 30.30 (subd. 4, par. [a] ) on account of pretrial motions
made by Ford. Thus, the court found no violation of the six-
month provision in CPL 30.30 (subd. 1, par. [a] ) or the 90-
day provision in CPL 30.30 (subd. 2, par. [a] ).

Ford then petitioned for a writ of habeas corpus, seeking his
release based on the 90-day limitation in CPL 30.30 (subd.
2, par. [@] ). The writ was issued and then dismissed by the
trial court which relied on its decision denying Ford's motion
based on CPL 30.30. The Appellate Division affirmed the
dismissal of the writ.

The threshold question on this appeal is whether a writ of
habeas corpus may be used to claim aviolation of CPL 30.30
(subd. 2). Under this portion of the speedy tria statute, if
the People are not ready for trial within certain prescribed
periods, a defendant who “ has been committed to the custody
of the sheriff * * * must bereleased ***721 **148 on bail
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or on his own recognizance, upon such conditions as may be
just and reasonable’. This court has held that habeas corpus
“does not lie to determine whether the right to a speedy trial
has been denied in a pending criminal action” (Peopleexrel.
Harrison v. Greco, 38 N.Y.2d 1025, 384 N.Y.S.2d 450, 348
N.E.2d 926 [denying motion for leave to appeal]; see People
ex rel. McDonald v. Warden, 34 N.Y.2d 554, 354 N.Y.S.2d
939, 310 N.E.2d 537). In each of these cases however the
relator was seeking to dismiss the indictment pursuant to
*125 CPL 30.30 (subd. 1) dueto the People'salleged failure
to be ready for trial within the time periods prescribed by
that portion of CPL 30.30. The rationale for denying habeas
corpus relief in those cases where the relator relied on CPL
30.30 (subd. 1) isthat the speedy trial claim could beraised at
thetrial itself and on adirect appeal (Peopleexrel. McDonald
v. Warden, supra).

[1] Where, as here, the relator seeks release pursuant to
CPL 30.30 (subd. 2) the rationale underlying the above-
cited cases is not applicable. While a defendant may bring
a pretrial motion to seek release based on a violation of
CPL 30.30 (subd. 2), he has no way to effectively appeal an
adverse ruling. Obviously, once the defendant's case is tried
the legality of his pretrial detention is mooted and the relief
guaranteed by CPL 30.30 (subd. 2) would be academic on a
direct appeal from ajudgment of conviction. Thus, the present
situation is one where “[d]eparture from traditional orderly
proceedings, such as appeal, should be permitted * * * by
reason of practicality and necessity” (People ex rel. Keitt v.
McMann, 18 N.Y.2d 257, 262, 273N.Y.S.2d 897, 220 N.E.2d
653).

[2] The Peopleaso contend that habeas corpusrelief should
not lie here because a violation of CPL 30.30 (subd. 2)
does not lead to the “automatic release” of the defendant but
instead gives the defendant only the right to be “released on
bail or on his own recognizance, upon such conditions as may
be just and reasonable”. While it is true that habeas corpus
generaly will lie only where the defendant would become
entitled to hisimmediate rel ease upon the writ being sustained
(People ex rel. Kaplan v. Commissioner of Correction, 60
N.Y.2d 648, 467 N.Y.S.2d 566, 454 N.E.2d 1309), the plain
meaning of CPL 30.30 (subd. 2) isthat adefendant's showing
of a violation of that section will result in the defendant's
release, either by a fixing of bail at an amount which the
defendant can post or by a release of the defendant on his
own recognizance. As the People concede, the words “upon
such conditions as may be just and reasonable” do not give

the trial court the right to maintain bail at an amount which
the defendant is unable to meet.

[3] Furthermore, evenif CPL 30.30 (subd. 2) wereviewedin
terms of requiring a“bail review”, habeas corpus would still
be proper in light of our decisions allowing the use of *126
that writ to challenge a wrongful denial of bail or excessive
bail (see People exrel. Rosenthal v. Wolfson, 48 N.Y.2d 230,
422 N.Y.S.2d 55, 397 N.E.2d 745; People ex rel. Klein v.
Krueger, 25N.Y.2d 497, 307 N.Y.S.2d 207, 255 N.E.2d 552).

The remaining issue on this appeal is whether the writ should
have been sustained due to the period of time between the
commencement of Ford's “commitment to the custody of the
sheriff” and the October 4, 1983 motion asserting the speedy
trial violations. The trial court's opinion states that a total of
128 days in this period were excludable under CPL 30.30
(subd. 4, par. [a] ) on account of three pretrial motions made
by Ford: 39 days for the omnibus motion to suppress; 71
days for the motion to dismiss the indictment based on CPL
190.50; and, 18 daysfor the motion to dismissthe indictment,
or in the alternative for release, based on CPL 30.30.

[4] A review of the actual days excluded in the trial court's
opinion on account of the three motions reveals that the tria
court erroneously “double-counted” 14 days. The 71 days
excluded on account of the CPL 190.50 motion ran from June
2, ***722 **149 1983 to August 12, 1983. The 18 days
excluded on account of the CPL 30.30 motion ran from July
29, 1983 to August 16, 1983. The 14-day period from July 29,
1983 to August 12, 1983 was excluded twice and thusthe 128
days excluded by thetrial court must be reduced to 114 days.

Ford has conceded that a two-day period from August 17,
1983 to August 19, 1983 should a so have been excluded, and
thus the total number of excludable days under the reasoning
of thetrial court is116. Subtracting this number from thetotal
of 207 daysleaves 91 days, and thusthe People were not ready
for trial within the 90-day period prescribed by CPL 30.30

(subd. 2, par. [4] ). " We need not reach the issue of whether
the time for pretrial motions is properly excludable where
there is a defect in the only felony count of the indictment
since herethereisaviolation of CPL 30.30 (subd. 2, par. [a] )
in either case.

*127 Accordingly, the order of the Appellate Division
should bereversed, the petition granted, and the case remitted
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People ex rel. Chakwin on Behalf of Ford v. Warden, New..., 63 N.Y.2d 120 (1984)

470 N.E.2d 146, 480 N.Y.S.2d 719

to the Supreme Court, New Y ork County, for the granting of
relief to relator in accordance with this opinion.

COOKE, C.J., and JASEN, JONES, MEYER, SIMONS and
KAYE, JJ., concur.

Footnotes

Order reversed, without costs, petition granted and matter
remitted to Supreme Court, New York County, for granting
of relief to relator in accordance with the opinion herein.

All Citations

63 N.Y.2d 120, 470 N.E.2d 146, 480 N.Y.S.2d 719

* Though not discussed by either party, it appears from the record that the commencement of Ford's custody as defined
in CPL 30.30 (subd. 2) may have actually been one day prior to the commencement of the criminal action against him,
which would mean that the total number of days prior to the People being ready for trial was 208. We need not resolve
the question because we have found a violation of CPL 30.30 (subd. 2, par. [a] ) even if 207 were the proper total number

of days.
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